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Overview

Patrice Muller and Paula Ramada
London Economics 

The Competition Act 1998 and the Enterprise Act 
2002 form the legal basis of competition policy in 
the UK and are enforced by three specialist bodies: 
the Office of Fair Trading (OFT); the Competition 
Commission (CC); and the Competition Appeal 
Tribunal (CAT). 

Hitting the headlines
In 2007 competition enforcement once again 
hit the headlines in the UK as the year saw the 
first-ever criminal conviction sought under the 
Enterprise Act and a record fine on a company for 
price collusion charges.

The OFT’s first criminal prosecution under 
the Enterprise Act targeted price fixing in the 
market for hoses that connect oil tankers and 
storage facilities. OFT action followed a deal 
with US prosecutors and prompted the OFT 
chairman, Philip Collins, to hail the charges as a 
highly significant development in both the UK’s 
own competition regime and in international 
cooperation against cartels. Albeit the first criminal 
prosecution under legislation that entered into 
force in 2003, this is an important reminder of the 
strength of the enforcement powers available to 
UK competition authorities. 

Following admission by British Airways of 
collusion with Virgin Atlantic over fuel surcharges 
added to airfares in response to rising oil prices, 
the OFT announced a record £121.5 million 
penalty on BA (on top of the US Department 
of Justice’s US$300 million fine). The OFT has 
not in this case pursued criminal charges under 
the Enterprise Act against any of the individuals 
involved, but BA and Virgin face further costs in 
paying compensation to travellers affected by the 
illicit practices. 

High-profile cases
If one were to select the two highest profile 
cases for the Competition Commission in 2007, 
these would probably be the groceries market 
investigation and BSkyB’s acquisition of a 17.9 per 
cent stake in ITV. 

The CC provisionally found competition 
distortions in relation to the exercise of buyer 

power by certain grocery retailers through the 
adoption of supply chain practices that transfer 
excessive risks to suppliers and barriers to entry 
resulting from the planning regime and from 
control of land by incumbent retailers. The CC is 
currently considering remedies.

Upon referring BSkyB’s acquisition of a 17.9 
per cent stake in ITV to the CC, the OFT 
considered that the transaction had no plausible 
efficiency-enhancing effects and that the potential 
for competitive harm was high. The CC found that 
the transaction was likely to lead to a substantial 
lessening of competition. Even though it did not 
expect BSkyB’s stake to affect the day-to-day 
operations of ITV, BSkyB could still be expected 
to have the ability to exercise material influence 
over ITV’s strategic decisions. This was the first 
time that a 17.9 per cent stake was considered 
sufficient to create a relevant merger situation by 
the UK authorities. BSkyB is now forced to reduce 
its stake in ITV to a level below 7.5 per cent. Later 
in the year Ofcom initiated a consultation on the 
pay-TV market with some initial thoughts that 
imply further upsets for BSkyB’s business model.

Future developments
The year of 2007 also saw important developments 
that are likely to affect future competition cases. 

The OFT raised the de minimis threshold 
for merger review in November, issuing revised 
guidance so that a reference to the CC will only be 
made in respect to markets with yearly turnover 
larger than £10 million. The OFT did, however, 
choose to retain jurisdiction over particular cases 
where it sees a higher potential for harm. The 
move was generally welcomed and viewed as an 
injection of realism into the UK merger control 
process, which could before be triggered by very 
small transactions. 

A hot topic in the UK and elsewhere in Europe 
is the issue of private actions for damages for 
the infringement of EC and national competition 
law. Awards for damages by national courts at 
the initiative of private parties are uncommon. 
Even in the UK’s relatively claimant-friendly 
environment, very few compensation cases have 
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been brought, and significant barriers in terms 
of costs, complexity, representation and evidence 
continue to hinder claims. In 2007 the OFT 
presented to the government its recommendations 
for improving the effectiveness and deterrent effect 
of private damages actions. The recommendations 
focus on a greater use of representative actions, 

both for consumers and businesses, and on more 
flexible costs and funding arrangements. In its 
proposals the OFT also aims to balance the need 
for greater access to redress against the risk of 
creating an excessively litigation-driven culture 
of competition enforcement. The EC is currently 
consulting on these same issues.
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London Economics is a leading European economics consultancy firm 
specialising in all aspects of competition work, including antitrust, merger 
review, dominance, litigation support, state aids, IP, damages estimation and 
regulatory economics.  Based in London, London Economics also has offices 
in Cardiff, Dublin and Brussels, and associated offices in Paris, Budapest 
and Valetta. London Economics is part of the Indecon International Economic 
Consultancy Group (headquartered in Dublin).

Ever since its formation in 1986, London Economics has worked with a 
range of national competition authorities, legal practices and other clients in 
over 80 countries. Recent assignments have included advice to the European 
Commission’s Competition Directorate as well as to national competition 
authorities, regulatory authorities and the private sector in the UK, continental 
Europe, Hong Kong and Malta.

Based on a thorough understanding of the economic forces driving markets, 
industries and company decision-making processes within specific institutional, 
legal and regulatory environments, London Economics brings the powerful 
tools of economic and econometric analysis to bear on problems faced by 
companies, competition bodies, regulators and policy makers in a clear and 
practical way that is focused on the needs of the client.

London Economics is strengthening its presence in the UK and aims to 
continue providing clients with high quality expert assistance in competition and 
state aid cases, regulatory issues and contractual and trade disputes as the 
demand for economics-based advice further increases.
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